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CPSC Issues Proposed Rules on
Testing and Certification for Non-
Children’s and Children’s Products

ot Safty

As required by the Consumer Product Safety ImpraregrAct (CPSIA), the Consumer Product Safety
Commission (CPSC) has published proposed rulesvbialid establish the requirements for reasonalske te
ing programs for non-children’s products, thirdtparompliance testing for children’s products, &od
component testing. The proposed rules currendysaeheduled for a vote by the Commission on Agdrjl 2
2010.

We have briefly summarized the major provisionthefreasonable testing program and children’s produ
third-party testing program requirements below.mponent testing is referenced throughout, but @ d
cussion does not go into all of the requiremer@sGRSC proposes for testing different types of ammp
nents. As a general rule, the proposed rule eglire that component parts be traceable andtbaidrty
certifying compliance must have all appropriatewdoentation, including identification of the compahe
part, identification of the applicable rules, bastsndards, and regulations for the component gastrip-
tion of the testing methods and sampling protooskd, the date of testing, the results, and ideatibn of
the testing party. Anyone interested in a competamary of the proposed regulation on componeix te
ing should contact us.

We strongly encourage companies to review their pmgedures in light of the detailed requirements i
the proposals. We stand ready to assist you ieldping programs and procedures that will help ymmm-
pany to attain the standards that will soon beiredby the CPSC for all manufacturers and impertdr
consumer products subject to its rules, regulatistasmdards, and bans.

Reasonable Testing Programs for Non-Children’s Prodcts

The proposed regulations establish five elemenjsired for a reasonable testing program, which rbast
documented in writteprocedures and protocols: (1) product specificat{@) certification tests; (3) pro-
duction testing plan; (4) remedial action plan; @drecordkeeping requirements.
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(Continued from page 1)
Product Specification

This element consists of a document that desctieearticle being certified and lists the applieahlles
with which it must comply and which will form thesis for a general conformity certificate. Thewloc
ment should describe the article and whether thintpis to be conducted on the finished produaror
components and any further information, including $tyle name or number, composition, etc., thaecs
essary to adequately identify the product andatemonents. Products that are not materially défiemay
have the same product specification.

Certification Tests

The CPSC states that a sufficient number of sanwbesd have to be submitted for testing to provade
“high degree of assurance” that the product is d@np Furthermore, if a product (or its comporseifit
utilizing component testing) fails, the importerwid not be able to certify the product until a hdggree
of assurance is achieved, based on additionahtesfny time there is a material change such fisrdnt
manufacturing process, different specifications,,¢he product or its components must be retested.

Production Testing Plan

A production testing plan is a set of procedures @iocesses intended to demonstrate that consuoedy p
ucts manufactured after the initial certificatiammtnue to comply with the applicable rules. Ttés be
accomplished either by conducting periodic ongaesting or by the use of “process management tech-
niques” to control any variations in productionttbauld affect the product’'s compliance to the agtile
rules. In other words, the production testing ptadesigned to confirm that the product is thesasthe
one that was tested for certification purposese fllan must be able to detect noncompliant procascts-
fectively as the tests required for certificatiesttng. The plan should describe the tests or uneagents
that will be part of the program, the intervalsvdiich the tests or measurements will be made, tineber
of samples to be tested, and the basis for congjutiiat such tests provide a high degree of asseain
compliance.

Remedial Action Plan

A remedial action plan is a written set of procedutlescribing the steps to be taken whenever sesoith
any tests used to assess compliance yield faidaglts. The remedial action plan is required testblish
compliance. Once the remedial action takes pl&etesting is required. For failing product thasmot
been introduced into commerce, there is no neegtort the failure to the CPSC, but the manufac-
turer/importer must notify the agency of produdtributed in commerce for which there is a failure

Recordkeeping Requirements

Previously, the CPSC only stated that records (&ggirts, certificates, etc.) must be maintainecfpe-
riod of 3 years by a designated person in the dritiates. The new publication has much more &ning
requirements.

The records that must be maintained, in Englisheach consumer product are as follows:

» Copy of the general conformity certificate

* Record of the product specification for the product

» Description of how the product was certified asigen compliance, such as how each requirement
was evaluated, the testing facility that condu¢hedtest (if used), and the test results

* Records to demonstrate compliance with the prodadgsting plan requirements, including details

of the applicable rules, the types of producti@igeonducted, the number of samples tested, the
(Continued on page 3)
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(Continued from page 2)
production intervals selected and the test results.
* Records of any remedial actions required and taken

The product specification and the general conformetrtificate must be maintained for as long asctéréi-
fied product is being distributed pl@syears. Other records must be maintained faa@syafter they are
generated. A new product specification will inkia new record set for the product. The recordlst fioe
kept in the “main office of the certifier.”

Third-Party Testing for Children’s Products

The proposed rule would require the submissiorsofficient samples” to an accredited third-partstitey
facility to provide a high degree of assurance thattests demonstrate compliance. The CPSC ouedir
that in some circumstances component testing carsée in lieu of finished product testing, suchesting
for lead or phthalate content. In testing for otstandards, such as the use and abuse tests tethduc
small parts, the finished product may have to beete If there are failing results on one sampkh®
product, the product cannot be introduced into cencey even if other samples did pass the sameRest.
medial action must be taken after identifying narfooming features. The failure is not requiredéore-
ported to the CPSC unless the products have aleatéyed commerce.

Periodic Testing

The proposed rule specifies the conditions forquiei ongoing testing of products that continue éqbo-
duced after the initial certification, absent matiechanges that would trigger a requirement faw hest-

ing. Such periodic testing must be conducted bgamedited third-party testing facility and does have
to be the same facility that conducted the inttetification testing. The frequency of periodisting de-
pends on whether the children’s product manufactunporter has implemented a reasonable testiog pr
gram (as described above for non-children’s prajudtVhen a reasonable testing program is in ptaee,
minimum frequency for the periodic testing is opee year, although more frequent periodic testingm
be required for certain products or tests.

If no reasonable testing plan is in place, the rfecturer/importer would have to develop a periddst
plan listing the tests that will be conducted, ititervals at which the test will be conducted, nenber of
samples to be tested, and the basis for determihatghe plan provides a high degree of assurahcem-
pliance. The periodic testing should be donetairvals short enough to provide such an assuraifies,
evaluating the following factors:

» High variability in test results should result moster intervals;

* Measurements that are close to a numerical lingt,(k2ad content limits) should result in shomnteer-
vals;

* Known manufacturing process factors that may affeatpliance should result in the adjustment of the
intervals to those factors

» Consumer complaints or warranty claims indicatingeptial noncompliance should result in shorter in-
tervals

* Non-material changes may be used as a factor.

Other factors that may require shorter intervatsvben periodic tests include when:

* Noncompliance could result in “serious bodily irfur

* The number of products produced annually is venyda

* Products are not similar to products with which nenufacturer/importer is normally familiar and/or
have many different components

(Continued on page 4)
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(Continued from page 3)
* Noncompliance cannot be determined easily, sudly assual inspection

The timing for the interval between periodic testgins when the children’s product certificatessuied.
Finally, absent a material change in the produetnyrother circumstances that would trigger a regouent
for more frequent testing, low-volume (less th&0DD0 units) manufacturer/importers of childreneg
ucts should only be required to conduct periodsting after 10,000 units have been produced shmeni-
tial certification test.

Testing of Random Samples

The CPSC advises that the samples chosen for petesiing should be selected using a simple random
sample technique. For greater assurance of comaglighe certifier should select additional sampkege-
quired by the product and its production. The aggmovides the following example of random sel&tti

For example, if the planned production quantitgiperiod is 50,000, and 12 random samples are to
be selected for periodic testing, before the prtglace made, a random process identifies which 12
of the 50,000 will be selected for periodic testinfithe products continue to be distributed imeo
merce as they are manufactured, the certifier mal to test the samples as they are selected to
minimize the potential quantity of noncompliant gwiats in circulation if a test returns failing re-
sults.

Material Changes

Whenever a children’s product undergoes a “matehahge” in the product design, manufacturing proc-
ess, or sourcing of component parts, that coukecathe product’s ability to comply with the applide
rules, sufficient samples of the changed produdtrandergo accredited third-party testing and a oew
tificate must be issued. Only the applicable ratifscted by the material change need be tesfatie ma-
terial change is limited to a component, the cleitds product certificate could be based on thesinatc-
credited third-party test of the pre-changed progilucs the new accredited third-party test of tharged
component.

Verification of Third-Party Test Results

Not only must manufacturer/importers of childrepteducts have their products tested by an accaedite
third-party testing facility, but the CPSC wouldwmeequire them to verify the results obtained fritrat fa-
cility by sending product samples for testing tca#ternate accredited third-party testing facibtya recur-
ring basis: “The certifier, in the exercise of dizge, should send sample(s) of the same childpFouct
to an alternate CPSC-recognized third party contyrassessment body at a frequency that providegha
degree of assurance that the children’s producptiemto the applicable children’s product safeties.”
This verification process can be accomplished wéhodic testing, described above.

If a product fails any test, whether for certificat, material change, or periodic testing, the paic¢tannot
be distributed in commerce until remedial actiorestaken. If the product has already been digkithin
commerce, the CPSC must be notified. If two adteddhird-party testing facilities have differimgsults,
one compliant and one non-compliant, the certmeist investigate the discrepancy and if one otéséng
facilities’ test results were due to error, thetiier must notify the CPSC.

Safeguarding Against Undue Influence

The CPSC requires that all certifiers exercise @are to establish procedures to prevent attemmsdn
cise “undue influence” on a third-party testingiligacby the manufacturer, private labeler or otirger-

(Continued on page 5)
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(Continued from page 4)
ested party, including a written policy statemeatrf company officials and annual training of appiate
staff on avoiding undue influence.

Remedial Action Plan

Following a failing test result, if some or allthle product has already been distributed in comenéhe
certifier must notify the CPSC. Remedial actionsstrbe taken after any failure, to ensure withgh luie-
gree of assurance that future production of thieldm’s product will comply with all applicable eg, such
as redesign, changes in the manufacturing prooestanges in component sourcing. For any existing
product, remedial action may include rework, repairscrap, with subsequent retesting and certifinaof
any redesigned or remanufactured product.

Recordkeeping Requirements

The records that must be maintained, in Englighas long as the product is being distributkes phree
years, for each children’s product tested by amealtied third-party testing facility are as follaws

» Copy of the certificate with all the required infzation. The product covered by the certificateustho
be readily identifiable and distinguishable frony aher products.

» Certification test results showing compliance tplayable rules. The certifier must have separaté-c
fication test results for each manufacturing site.

The records for periodic testing of children’s puots that must be maintained are:

» Periodic testing plan, which should be maintairedass long as the product is being distributed Blus
years and
» Copies of the periodic testing results, which sidag maintained for 3 years after their generation.

The records that must be maintained for materiahgks, for as long as the product is in distribupius 3
years, are:

» Descriptions of all material changes
» Certification tests that were conducted and thevasies

Verification test documentation should be maintdifer as long as the product is being distributies 3
years. Records of remedial action plans also tmeishaintained, including the failing test resuhe re-
medial actions taken, the dates of those actionstlae person who authorized the remediation. €3opi
the procedures to safeguard against undue inflyemdading training materials and records indicgtthe
names of the employees who were trained and tles déisuch training also must be maintained.

Anyone with questions regarding these matters should contact Gail T. Cumins at gcumins@spchblaw.coior
Donna L. Shira at dshira@spcblaw.conor by calling 212-425-0055.




