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I. CPSC Proposes Interpretative Rule on Definitiorof “Children’s Product”

The Consumer Product Safety Improvement Act (CP8taated a new definition of “children’s product”
(“a consumer product designed or intended primaoitychildren 12 years of age or younger”), andextld
number of new requirements for articles that areeoed by that definition. The statute specifiedain
factors to be considered in determining whethemoayect is a “children’s product:”

« A statement by a manufacturer about the intendedfisuch product, including a label on such
product if such statement is reasonable;

* Whether the product is represented in its packagiisglay, promotion, or advertising as appro-
priate for use by children 12 years of age or yaung

« Whether the product is commonly recognized by coress as being intended for use by a child
12 years of age or younger; and

* The Age Determination Guidelines issued by the Casion staff in September 2002

The proposed new Interpretative Rule would proviaefollowing clarification of the factors set fbrin the
CPSIA:

* A manufacturer’'s statement about the product’snidéel use, including the product’s label,
should be “reasonably consistent with the expegsedpatterns for a product.” A statement that
the product is not intended for children does metlude it from being a children’s product if it
would commonly be used for children 12 years of @ggounger.

* Representations in packaging, display, promotiomdvertising, whether express or implied, in-
dicating that a product is appropriate for use fmjdecen 12 years of age or younger, may result
in a determination that it is a children’s produéidvertising depicting children using the prod-
uct, or the product’s physical location with otleeildren’s products at retail can be significant

factors.
(Continued on page 2)
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* Products commonly recognized by consumers as hhaiegded for use by children 12 years of
age or younger. Factors to be considered incluodugt size, exaggerated features simplifying
the product’s use, safety features, colors commas$pciated with childhood, play value or fea-
tures promoting interactive exploration and imatgorg cost, etc.

» The Age Determination Guidelines provide produdégaries and products’ appeal to different
age groups, as well as the developmental stagbe alifferent age groups

The proposed Interpretative Rule also provides regeanples of the difference between children’s prod
ucts and products of general use. A decision mgetn the proposed rule is scheduled for tomorrow.

[l. Several States Ban BPA in Certain Products

The state of Washington is the latest of five stébeenact legislation banning Bisphenol A (BPAL&m-
tain children’s products, while at least seven nstages have similar legislation pending. Eactestas its
own variation on the ban, as follows:

Minnesota — Effective for manufacturers and whdksaon January 1, 2010, and for retailers on Jgnua
1, 2011, bans the use of BPA in bottles and cupgerfar infants and children under three years ef ag

Wisconsin — Bans the manufacture and sale of baltieb and sippy cups containing BPA, for children
ages three and under, effective June 15, 2010bakl} bottles and sippy cups for children agesethre
and under also must be labeled “BPA Free.”

Washington — Plastic containers made with BPA #natdesigned to hold food or beverages for children
under three will be banned effective July 1, 20The ban will be extended to plastic sports botiles
July 1, 2012.

Connecticut — Bans BPA from baby bottles, infantrfala cans and reusable food containers effectare O
tober 1, 2011, although existing products may reroaithe shelves until October 1, 2012.

Maryland — Effective in 2012, bans the use of BRAaby bottles and sippy cups and requires thefuse
the least toxic alternative to BPA.

California currently is considering whether to BA under Proposition 65 and reportedly, variotnen
states have legislation pending, including MissoNew Jersey, New Mexico, New York, Pennsylvania,
Vermont and Washington, DC. Chicago and Suffolki@y of New York already have their own BPA
bans in effect.

lll. Proposition 65 Claims on the Rise

California’s “citizen enforcers” are issuing antieasing number of “60-Day Notices” advising mantfac
ers and retailers that their products have beemdfoa be in violation of Proposition 65 and thavsaits
will ensue. Recent targets of these efforts haenbead found in footwear, handbags, wallets,dats,
belts and other clothing accessories; phthalatapparel, footwear, totes and backpacks; and cadnmu
jewelry.

Under Proposition 65, warning labels are requigedafl products, whether for children or aduttentain-
ing lead, phthalates, cadmium, or any of a largalmer of other chemicals that the state has detexnin
cause cancer or reproductive toxicity, unlessiitloa established that the levels present are blaily
exposure levels.” Because of the extreme difficudtproving compliance with the exposure levelsnu-
facturers and retailers are increasingly resottiniipe use of warning labels to avoid being thgexilof
draconian penalty actions.

(Continued on page 3)
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Anyone requiring assistance in complying with Ppon 65, including the drafting of warning labels
should contact us.

IV. Draft Legislation to Amend CPSIA Under Discusson

Draft legislation to amend the CPSIA, which accogdio two CPSC Commissioners was circulated for
comment by Representative Waxman, Chair of the el@@mnmittee on Energy and Commerce, would ad-
dress some, but certainly not all, of the many eoms that have been raised with respect to thesimgh-
tation of the CPSIA. Commissioners Nord and Ngsthave published their comments on the proposed
legislation.

The draft bill would create new exceptions to thed in substrates standards for children’s prodbets
the CPSC could grant if the agency determined that:

» the product, material, or component part requinesiclusion of lead because it isn ot practica-
ble or technologically feasible to remove the leadhake it inaccessible;

» the product, material, or component part is nalliko be placed in the mouth or ingested, tak-
ing into account normal and foreseeable use anseglaund

* an exception for the product, component part, aena will have no measurable adverse effect
on public health or safety.

Under this provision, the CPSC also would be giitite authority to require a warning label indingti
that the product, material, or component part dostiead and that it is subject to an exception, @movid-
ing directions for safe use. Both CommissionersdNand Northup stated that it is unnecessary toireq
the three-part determination described above aaidile only important determination is the thirdi-e;
whether the exception will have a measurable adweffect on public health and safety. Furthery thre
gue that most products could not meet all threairements, which would make the exception meaning-
less.

The bill also would change the 100 parts per milljpppm) lead content limit scheduled under the @R8I
go into effect in August of 2011 to be prospecta@as to avoid the problems with existing inventbat
occurred with the retroactive implementation of @ and 300 ppm limits. Commissioners Nord and
Northup both approved of the prospective naturdefimit, but recommended elimination of the 1@bp
limit in its entirety, since such low levels of tegenerally do not pose any safety risks. Comonesi
Nord also stated that the phthalates provisionsldhme made prospective to provide relief to ressll

In addition, Commissioner Nord approved of the s in the draft legislation that would exclude-
cessible component parts from the phthalates ladth®ugh she indicated that the rulemaking requioed
implement the provision is unnecessarily compleider the bill as drafted, the CPSC would be reglir

to issue a rule providing guidance on what comptmenclasses of components would be considered ina
cessible for this purpose.

Additional provisions include some relief for smatlume manufacturers (a very restrictive providioat
will have little impact) and for resellers of ugaducts. Anyone interested in a copy of the erdnaft
bill should contact us.

V. Proposed Connecticut Legislation Would Regulate “Clmicals of Concern” in Children’s Prod-
ucts

Legislation is being considered in Connecticut thatld require the state’s Commissioner of Consumer
Protection to create a list of chemicals “of higimcern to children’s health and development” by yl

(Continued on page 4)
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2011. Manufacturers, distributors, wholesalers, i@tailers would be banned from sale or distrirufor

use in the state of Connecticut any children’s pob@r component of a children’s product contairamng
chemical that has been listed for a period of tlyesas or longer on the priority chemical list seated.
Independent third-party testing would be requikegrove that such chemicals are not present irchity
dren’s products the Commissioner of Consumer Ptiotebas “reasonable grounds to believe” were manu-
factured, knowingly sold, distributed for sale astdbuted for use in the state in violation ofskeequire-
ments.

Unlike Proposition 65 in California, there is nota an attempt to establish acceptable levelseotitiemi-
cals in question and, therefore, the mere preseinad¢race amount in a children’s product concdiyab
could result in penalties. We will keep you appdi®f further developments relating to the propdegis-
lation.

VI. CPSC Finalizes Rule on Civil Penalty Factors ad Looks Toward Enforcement of CPSIA’s Pro-
hibited Acts

As discussed in ouafety Update of March 11, 2010, the CPSC is set to start itereiment phase of the
new requirements under the CPSIA. The civil pgriattors that we summarized in tbedate, which

have been in effect on an interim basis since $ape 1, 2009, have now been incorporated and igldrif

in a final rule effective March 31, 2010. In adiglit to dramatically increasing the penalty amodotsio-
lations of the Consumer Product Safety Act (CP3i#9,Flammable Fabrics Act (FFA), and the Federal
Hazardous Substances Act (FHSA) (see the Mardhiptiate for details), the CPSIA also introduced many
new prohibited acts and expanded the CPSC’s emfmceauthority for “knowing violations” (actual pre
sumed knowledge are treated the same), includibgdidimited to the following:

» Sale, offer for sale, manufacture for sale, distrdn in commerce, or importation into the U.S.
of a banned hazardous substance under the FHSA, FFA

» The failure to furnish a certificate under any exctorced by the CPSC
* The failure to comply with the children’s produrddking label requirements

* The sale, offer for sale, distribution in commem@eimportation into the U.S. of any consumer
product containing an unauthorized third-partyi@iedtion mark

» Misrepresentation to CPSC officers or employeesiathee scope of consumer products subject
to recall or material misrepresentation in the sewf any investigation

» Exercise or attempt to exercise undue influenca tmrd-party conformity assessment body
that tests products for compliance

» Export from the U.S. for purposes of sale any caresuproduct or other product or substance,
unless specifically permitted by the SecretaryhefTreasury, that is subject to court— or CPSC-
ordered recall or that is banned under the FHS#ubject to a voluntary recall announced by
the CPSC

* Violation of a CPSC order prohibiting export fotesaf any consumer product not in conformity
with an applicable consumer product safety rule

Anyone with questions regarding the above matteosilsl contact us.




