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CBP Seeks Special Tariff Provisions For
Duty Free Treatment of Certain .
Utilitarian Festive Articles, Including J7
Wearing Apparel

In April 2008, the U.S. Court of Appeals for thedéeal Circuit (CAFC) held that certain women’s gar-
ments decorated with recognized festive symbotadaiifs, were properly classifiable as festive desan
heading 9505, HTS, duty freeMichael Smon Design1.) During the course of that litigation, the térif
schedule was amended to include new Chapter 95 Mofewhich effectively precluded classificatioh o
utilitarian articles in Chapter 95. Michael Simbbasign and several other importers again brought su
claiming that the new note violated the law becdasff changes are supposed to be revenue neuisasi
month, the CAFC held that such modifications tottrédf schedules were not reviewable by the courts
(Michael Smon Design I1).

Despite the Courts’ refusal to review the apprdpriass of the new note, U.S. Customs & Border Brote
tion (CBP) has nonetheless requested that thelute3national Trade Commission (ITC) consider te i
sertion of new language in Chapter 98, which withpde for duty free entry of utilitarian articlésat

would have qualified as festive articles unifiechael Smon Design | and prior court cases involving simi-
lar issues. The new provisions would replace jeviprovisions that were very limited in scope @avnn-
clude the following:

9817.95.01  Utilitarian articles (including but nimbited to Seder plates, blessing cups, menoralks or
naras) of a kind used in the home in the performarispecific religious or cultural ritual
celebrations for religious or cultural holidays,religious festive occasions (provided for in
subheading 3924.10, 3926.90, 6307.90, 6911.10,.6012013.22, 7013.28, 7013.41,
7013.49, 9405.20, 9405.40 or 9405.50)

9817.95.05  Utilitarian articles, each incorporatangymbol and/or motif that is closely associatét &
festive occasion (for example, Christmas, EastaloMieen, or Thanksgiving), the foregoing
articles used or displayed principally during tfestive occasion and not typically at any
other time, under the terms of U.S. note 9 toshischapter

Note 9 would expand the definition of the festiviecées that qualify for subheading 9817.95.05ndude
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tableware, kitchenware (except baking pans, cookiieers, cookie stamps and presses) and toiletestof
chapter 39, 69 or 70; carpets and other textilerftmverings of chapter 57; apparel and accessofies
chapter 61 or 62; and made-up textile articleshafoter 63.

In order to qualify for subheading 9817.95.05, ukibtarian festive articles must contain a desigmich
would only be worn or used in connection with atigatar holiday. Thus, products reflecting a Santa
Claus or Christmas tree would generally be covembéreas more generic designs of snowmen or snow
flakes would not.

If you have not done so already, you should comsi&lgewing prior entries of utilitarian articlesrtain-
ing festive motifs or symbols for possible prote$he protest should contain language requestisgesu
sion of action pending insertion of the new Chap&provisions.

Anyone requiring assistance in reviewing their prcddine or preparing protests, should contact Gail
Cumins afgcumins@spcblaw.comr Donna Shira adshira@spcblaw.comor call us at 212-425-0055.




